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BISCUSSTON: The waiver application was approved and subsequently revoked by the Officer in Charge,
Vienna, Austria, and 18 now before the Adimmistratve Appeals Office (AAG) on appeal. The appeal will be
disrnissed.

The applicant is a native and citizen of Romania who was found to be inadmisgible to the Thuted States under
sechiom 21 2020 (A)0 )T} of the Immugmation and Mationality Act (the Act), § US.CO & TISHa2ZHAW T,
fior havinyg been comvicled of a orime involving moral turpitude.  ‘The applicant is married to a naturalized
Thuted Sates citizen and 15 the beneficiary of an approved Potition for Alien Relative (Form I-130%, He secks
a walver of inadmissibility pursuant to section 212(h} of the Act, 8 17.5.C. § | 1&2(h), so that he may Iyl Lo the
Urnited Stales w reside there with his spouse.

The efficer in charge (OIC) detenmined that the demonstratad hardship to the applicant’s spouse did not
onvereome: the cgregious nadure of his comdctions and propensity of violence shown at the time the erimes were
committed.  The approval of the Acting OIC, dawd December 20, 2002, was therefore, revoked and the
application was dened accordingly. See Decizion of Otficer in Charge, dated Apnil |5, 2003,

O appeal. the applicait’s spouse states that there are two mistakes in the submitted medical diagnesis for the
applicant, She asserls thal these two mustakes “mve a false pcture of Gheerghe's mental state of haalth and
gonlradict the weality of fas rehabulitation™ See Form I-2908, dated May 12, 2003,

In support of [hese agserlions, the applicant’s wife submits a latter from the emplover of the appheamt and his
sponge, dated June 17, 2002, The record also containg a laler from the applicant’s spouse, dated Novomber
27, 2002: a copy of a letier relalmg 1o the sludent loans of the applicant’s spouse, dated October 20, 2002
verification of the cmployment of the applicant;, a swnmary of educational criteria and associated costs in
Romania: a letter {tom a social worker whe treated the apphicant’s spouss, dated November 20, 2002: 3 copy
of a lctter of acceptance imto a praduate program addressed to the applicant’s spouse, dated Apnl 2. 2001;
copies of the passports i3sued 1o the applicant aid his spouse and count documents relating to the applicant’s
convictions. The entire record wag considered o remdering a doeision on the appeal.

The record reflects that the applicant was convicted of robbery and slealing money by threatening with hattary, in
Romama, on separate occasions in 1995 and 1996, The applicant was sonlcneed Lo five vears imprisonment for
these crimes.

Scetion 2120 2)(A) of the Act states in pertivenl part;

() [Alny alien convicled of or who admils having commirted. or who admits committing acls
which constiture the cssential cloments of-

{1} a crime involving moral turpitnde . . . or an atwmpl or conspiracy to commit
such a gnme . | | is inadmissible.

Section 213(h) of the Act provides, m pertinent part:

(h) The Attorncy General [Sewrclary of Homeland Security| may, in his diserclion, waive the
applicaiin of subparagraph (AXi(l) . . . of subsection (a)(2} ., 1f -
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([¥B) inthe case of an immigrant whe is the spouse, parart. son, or daughter
af a ciizen of the United Stares or an ahien lpwfolly admlud for
pofmanent residence if it is established to the satisfaetion of the
Mlomuy General [Scertary] that the ahen's demal of admission wonld
result o ooxtreme hardship to the United States ettizen or lawfully
resident spouse, parent, son, or davghter ol such alien . . .

A yoction 2 12(h) waiver of the bar to admission resulting fram section 2 12{a){Z){A) of the Act ig dependent
lirst upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident spouse, child
or parcol of the apphicant,  Any hardship sulMered by the applicant bimselU s wrelevant o waiver proceedings
under section 212(h} of the Act. Once axtrame hardship iz establiched, it is hut one favorable factor to be
considerad in the determination of whother the Scerctary should exereise diserenon. Sev Meadter of Moendes,
21 1&N Dec. 296 (BlA 1990)

Maotier of Cerventes-Conzalez. 22 I&N Dec, 560, 565-360 (BLA 1999) provides a list of tactors the Board of
Immigration Appeals decms relevant in detenmmmng whethor an alen has cstablished cxtremc hardship
purzuant to scction 2 120 of the Act. These factors include the presence of a lawful permanent resident or
United States citizen spousa or parent in this counlry; the qualifviog relatve’s famaly ties ootside the United
States; the conditions m the country or countrics toe which the qualifyving relanve would rolocatc and the
cxtont of the qualibving relative’s ties in such countries; the financial impact of deparure from this country,
and significant conditions of health, particularly when ficd to an unavatlabihity of yuiable medical care in Lhe
country Lo which the qualifying relative would relocate.

On appeal, the applicant’s wife aszerts that residing in Romania Imposes extreme hardship on her, The
applicani’s wite states that she secks (0 contimwe her cdueation and cannot do so m Komama as she docs not
spcak the language and would be unable to cbtain loans to finance the endeavor. She further contends that
her lack of languave skifls prevenls her from working in her chosen ficld of counscling in Romemnia. Further,
the apphicant’s wife suffers from an cating disorder for which she gought and obtained treatment while living
in the United States. The applicant’s wife contioues to require care for her condition and coutends that
assislance 1s nol available i Romania, The applicant’™s wife also alcs Lhe repavment of her existng swudenl
loanz and her desire to raside near her family as reasons that residing in Romania imposes extreme hardship
on hor, See Loter from dated November 27, 2002,

TTowever, the applicanl™s wele dous ool eslablish extreme handstup C st retuens fo e Tiiled Siaics in order
ta further her education and career, obtain adequate treatment for her eating disorder, repay her smudent loans
and reside nearer to hor [amily. The AAQ notes that, as a naturalized US. eitizon, the appheant’™s spouse s
not requircd to roside cutside of the Tinted States as a wesult of demal of the applicant’s waiver request. The
AAQ recognizes thar the applicant™s wile will endure hardship ax 8 result of separation from her hughand

However, her situation, if she retums to the United States, is typical to individuals separated as a resndt of
depertation or exclusion and does nor rise to the level of extreme hardship.

U8, court decisions have repeatedly held that the common resulis of deportation or exclusion are insufficient
to prove extrome bardship. Yee oo v, INS 927 F2d 465, 468 (Och Cir. 1991). For cxample, m Madier of
Difek, 21 1&N Doe. 627 (BIA 1996), the BIA held that emotiimal hardship caused by severmg family and
conunuhity ties 15 & conunen result of depoctation and does ot coustitute extrome hardship. Tn Perez v IVS,
46 F.3d 390 (9ch Cir. 1996)_ the Ninth Circuil Coart of Appeals defined “cxireme hardship™ as hardship Lhal
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was umusnal or beyond that which would normally be expected upon deportation. The Ninth Circuit
cmphasized that the commeon results of depertation are insufficient to prove covenc hardship.

A revicw of the documenlation m the record fails to cstablish the existence of extreme hardship to the
applicant’s spouse caused by the applicant’™s inademissibility o the TTuted States. Tlaving found the applicant
statutorily incligible for rehicf, no purpose would be served m discussmg whether e merits a walver as a
matter of discretion. Although the decision of the OIC weighs the tavorable factors in the application apainst
the wnfavomble ones, the AAD finds this analysis (0 be m ermor;, a considerabon of whether or not the
Secretary shomld exercise discretion is not reached unless extreme hardship i5 first gstablished. The crror 18
harmless as the OIC’s analysis vields Lhe sams resell.

In proceadings for application for waiver of prounds of inadmissibility under section 212{h) of the Act, the
burden afl proving cligibility remarms entirely with the applicant. Ses Seetion 291 of the Act, 8 ULSC & 1361,
Here, the applicant has not met that burden. Accordingly, the appeal will be dismuissad.

ORDER: The appesl is dismigsed,



